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Criminal Revision No. 36(S-4)/2019 
 

 

IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE, 

SONITPUR, TEZPUR , ASSAM. 
 
 

CRIMINAL REVISION No.36(S-4) of 2019. 

 
Present:-  Sri S. K. Ghosh, AJS 

Additional Sessions Judge (FTC),  

Sonitpur, Tezpur. 

 
 

Sri Binode Bhattacherjee. 

…..…Revisionist/Petitioner. 
 

-Vs- 
 

1. Smti Paragmoni Bordoloi. 

2. State of Assam. 

…..Respondents/Opposite Parties. 
 

APPEARANCE. 

 
Mr. J. K. Baishya & Ors .................... Learned Sr. Advocate for Revision Petitioner. 

Mr P. C. Sharma & Ors ................... Learned Advocate for the Respondent. 

  

Argument heard on              : 22.02.2022. 

Judgment delivered on :08.03.2022. 

 
 

J U D G M E N T   AND   O R D E R. 
 

 

1. This revision petition is filed u/s. 397/399 of Cr.P.C. against the 

final order dated 06-09-2019 passed by learned Judicial Magistrate, First Class, 

Tezpur in connection with M.R Case No. 30 of 2018 u/s.127 Cr.P.C. By the said 

order the learned court below enhanced the monthly maintenance from Rs. 

3000/- per month and directed the revision petitioner to pay monthly 
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maintenance of Rs.6000/- per month to the respondent from the date of filing of 

the case under section 127 Cr.P.C. 

 

 
2. After commencement of this proceeding on filing this revision, 

notice has been issued to the Opp. Party and record has been called for from the 

learned Court below. On receipt of notice respondent entered appearance 

through her engaged counsel and contested the case. 

 

3. Heard the learned counsel for both sides. I have gone through 

the revision petition, case record of M.R No.30/2018 and the evidence of both 

the sides led in the aforesaid M.R. Case. 

 
4. The brief story of the petitioner in M.R Case No.30/18 is that vide 

order dated 06.06.2013 the then learned Judicial Magistrate, First Class, Tezpur 

in M.R. case No.43/2011 granted maintenance allowance to the petitioner 

amounting to Rs.3000/- per month. It has been stated that in spite of the order, 

although the opposite party did not pay the maintenance amount regularly but 

through money transfer she received the maintenance allowance. It has been 

further canvassed that in the present situation, when prices of all goods have 

increased manifold, it has become impossible for her to survive with Rs.3000/- 

per month. The petitioner submits that the Opp. Party earns Rs.60,000/- per 

month and he has no other obligation to maintain. In that background, petitioner 

has sought enhancement of monthly maintenance allowance of Rs.15,000/- per 

month from the Opp. Party for herself. 

 
5. The revision petitioner being Opp. Party on receipt of notice 

contested the case by filing his written objection and thereby denied the 

averments made in the petition by the petitioner and put the petitioner in strict 

proof thereof. He has further contended that previous circumstances of the 

petitioner has changed and presently petitioner is able to maintain herself from 

her own income. The petitioner is no longer dependent on the monthly 
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maintenance of Rs.3000/- regularly paying by the Opp. Party. On the other hand 

there is change of circumstances on the part of the Opp. Party. The Opp. Party is 

suffering from many diseases and has to depend on medical treatments of 

doctors and by purchasing medicines regularly. Moreover, the younger unmarried 

sister of the Opp.Party is dependent on him and all expenses of his unmarried 

sister are to borne by the Opp.Party. He has also denied that his monthly income 

is Rs.60,000/- and contended that he is a petty clerk and he is on the verge of 

retirement and due to change circumstances like his old age and prolongs illness 

he is facing much hardship to maintain himself. Hence, prayed for dismissal of 

the petition of the petitioner. 

 
6. Parties went with the trial of the case on the following point for 

determination formulated by the learned Court below based on the pleadings of 

the respective parties. 

 
i. Whether the petitioner is entitled to enhanced 

maintenance as claimed for and if so, how ? 

 

7.  To substantiate the fact of the petition, the petitioner examined 

herself as witnesses whereas Opp. party also examined himself as a witnesses in 

support of his contentions made in the written statements. 

 

8.   Upon conclusion of evidence and hearing arguments advanced 

by the learned counsel for both the sides, the learned Judicial Magistrate, First 

Class, Tezpur was pleased to allow the case on contest and thereby directed 

the revision petitioner/Opp. Party to pay monthly maintenance at the 

enhanced rate of Rs.6000/- per month to the respondent/petitioner from the 

date of filling of the case under section 127 Cr.P.C. 

 

9.  Being aggrieved by and dissatisfied with the Final Order so 

passed by the learned Judicial Magistrate, First Class, Tezpur, the Opp.Party 

as Revision petitioner preferred this revision on the following amongst other 
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grounds: 

 

(i) For that, the learned Trial Magistrate, Sonitpur, Tezpur erred 

in law as well as in facts in passing the impugned order. 

 

(ii) For that in passing the impugned order the learned Judicial 

Magistrate, First Class, Sonitpur, Tezpur did not apply her 

judicial mind and erroneously passed the same illegally. As 

such the impugned order is liable to be revised. 

 

(iii) in passing the impugned order the learned Trial Magistrate 

did not take into consideration  the ailments and old age of 

the opposite party as well as his documentary medical 

conditions and other changed circumstances that Smti 

Paragmoni Bardoloi is now capable to maintain herself from 

her own income and that superannuation of service of Binode 

Bhattacherjee is on 31st May,2020 meaning thereby the 

husband of Paragmoni Bardoloi is no longer able bodied and 

hence the enhancement petition should have been rejected 

being devoid of any merit. 

 

(iv) For that in passing the impugned order the learned Trial Court 

erroneously held, without any material before it, that salary of 

opposite party has increased considerably since 2011 after 

implementation of 7th Pay Commission though it held that 

petitioner Smti. Paragmoni Bardoloi failed to prove the income 

of the opposite party. As such the impugned order is liable to 

be revised. 

 
(v) For that impugned order is arbitrary, illegal and unjust and is 

liable to be set aside.  

 



Page 5 of 10  

Criminal Revision No. 36(S-4)/2019 
 

 
In the premises aforesaid, it is therefore prayed to admit this 

petition, call for the case records of the M.R. Case No.30/2018 

and issue notice to the respondent and after hearing the parties 

be pleased to set aside the impugned order dated 06.09.2019 

and pending disposal of the revision, stay operation of impugned 

order of enhancement dated 06-09-2019 and further proceeding 

of the case till final disposal of the present Criminal Revision.  

 

 

 POINT FOR DETERMINATION: 

 

1. Whether the Final Order dated 06.09.2019 passed by the 

learned court below in M.R Case No.30/2018 suffers from 

any irregularity, infirmity and needs any interference? 

 

 

DECISION AND REASONS FOR THE DECISIONS. 

 

 
9. In course of argument learned counsel for the petitioner 

submitted that the petitioner is no longer in service as he has already retired 

from his service on superannuation. Further the petitioner is suffering from 

various illness and needs medicines regularly and he has also the obligation to 

maintain his unmarried sister. Although the respondent contended that the 

monthly income of the petitioner is Rs.60,000/- but same is denied by the 

petitioner and the respondent utterly failed to prove the income of the 

petitioner. But the learned Court below did not consider the issues raised by 

the petitioner and on the contrary based on surmise and conjectures held that 

due to 7th Pay Commission, salary of the petitioner has been increased and 

thus ordered for enhancement amount of maintenance @Rs.6,000/- per month 

which is not tenable in the eye of law and thus prayed for revising and set 
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aside the order impugned before this Court. 

 

10. Advancing argument learned counsel for the respondent 

submitted that the price of essential commodities has been increased manifold 

and as such maintenance amount of Rs.3000/- as ordered earlier in the year 

2013 is not sufficient for the maintenance of the respondent in view of the 

prevailing cost of living and as such the order of enhancement is justified one. 

He has also submitted that although the petitioner in his written objection 

denied that he does not earn Rs.60,000/- per month but he has not submitted 

his salary certificate from the concerned authority and thereby he has 

concealed his actual salary in the one hand. On the other hand the petitioner is 

duty bound to maintain the respondent being his legally married wife but not 

legally bound to maintain his unmarried sister. So the grounds of obligation 

shown by the petitioner is not maintainable and the learned Court below rightly 

passed the impugned order and as such prayed for upholding the said order 

dismissing the revision petition. 

 
11. To ascertain the correctness and propriety of the Final Order 

dated 06.09.2019 passed by the learned Court below, evidence on record 

deserves to be scrutinized. 

 
12. The petitioner Smt. Paragmoni Bardoloi herself is examined as 

PW-1 and she has reiterated the contention of her petition in her evidence.  

She has been thoroughly cross examined by the Opp. Party and elicited from 

her that she gets Rs.3,000/- per month as maintenance from her husband. She 

does not know when her husband would retire from service. Her husband 

would get pension of Rs. 40,000/- per month but she has no material to that 

effect but said in guess. Her husband gets salary of Rs.60,000/- per month. 

She has not submitted any document along with her evidence in respect of her 

illness. She has not submitted any document in respect of increase of salary of 

her husband. Her husband has unmarried sister. Her husband is a clerk.           
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She has denied all the suggestions thrown to her by the Opp. Side.  

 

13. The Opp. Party Binode Bhattacherjee is examined as DW-1 and 

he has also reiterated his contention of written statement in his evidence and 

stated that after deduction of his advance etc. he is presently drawing around 

Rs.25,000/- per month as salary. During cross examination he has stated that 

every year his increment increases along with the salary which he earns. He is 

suffering from liver disorder and bronchitis for which he is undergoing 

treatment at GMCH and Apollo, Guwahati but in this regard he has not 

submitted any medical documents except one prescription from Morigaon and 

one prescription in photocopy from Apollo, Guwahati which are not exhibited. 

He has denied all the suggestions. 

 

14. From the above ratio of evidence it appears that it is undisputed 

fact that the respondent gets Rs.3,000/- per month as maintenance from the 

petitioner. It is also undisputed fact the said amount of maintenance has been 

granted in MR. Case No.43/2011 in the year 2013. The revision petitioner as 

DW-1 in MR Case No.30/2018 in his evidence admitted that after deduction he 

is getting salary around of Rs.25,000/-per month. He has also stated that his 

date of superannuation is 31st May,2020 and it is not disputed by the 

respondent. As such it is apparent that the petitioner has already retired from 

service and on that count his pension would obviously lesser than that of his 

salary. It is also cannot be ignored that the prices of essential commodities has 

been hiked in comparison to the year 2013. Further there is no evidence that 

the respondent has any other source of income. 

 
15. Furthermore, some documents of medicines and treatment are 

on record although same are not exhibited but it is true that the petitioner in 

the meantime become a senior citizen and with the age of a person, some 

ailments are inevitable. So one has to spend some amount of money towards 

medicines after attaining certain age inspite of unwillingness.  
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16. It is also an undisputed fact herein this case that the petitioner 

has unmarried sister. Although the respondent in her petition as well as in 

evidence stated that elder brother and elder sister-in-law of the petitioner are 

looking after the unmarried sister of the petitioner but no independent 

evidence to that effect is adduced. 

 

17. Before parting with let me highlight the provision laid down 

u/s.127 Cr.P.C which is reproduced below for ready reference : 

 

 Sec.127. Alteration in allowance.- [(1) On proof of a 

change in the circumstances of any person, receiving, under section 125 a 

monthly allowance for the maintenance or interim maintenance, or ordered 

under the same section to pay a monthly allowance for the maintenance, or 

interim maintenance, to his wife, child, father or mother, as the case may be, 

the Magistrate may make such alteration, as he thinks fit, in the allowance for 

the maintenance of the interim maintenance, as the case may be.] 

 

18.   A bare perusal of the above provision laid down under section 127 

of CrPC speaks about the change in circumstances both for the persons 

receiving maintenance under Section 125 of CrPC and also for the person who 

has been ordered under the said Section to pay a monthly allowance for the 

maintenance of his wife, child, father or mother, as the case may be. So, while 

exercising power under section 127 of CrPC, Court is duty bound to consider 

change in circumstances of both the parties before it. 

 

19. Herein this case change in circumstances in favour of the 

respondent is that the price index of the essential commodities has been gone 

hiked. But on the other hand there are also change in circumstances in favour 

of the revision petitioner such as (i) he has been at the verge of retirement on 

the date of passing of the order (ii) required some medicine for ailment and 

(iii) having obligation towards his unmarried sister. 
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20. Nevertheless, it is the legally enforceable duty on the petitioner to 

maintain his wife according to his living standard and in view of the above 

discussion in the light of evidence available on the record, it appears that the 

final order dated 06.09.2019 passed by learned JMFC, First Class, Tezpur in M. 

R. Case No. 30/18 does not suffer from any irregularity rather it is in 

conformity with the provisions of relevant law and the learned court below 

rightly exercised it’s jurisdiction but overlooked the charge in circumstances 

stands in the favour of the revision petitioner and thereby ordered for 

enhanced amount of maintenance at the rate of Rs.6,000/- per month.  

 
Quantum of maintenance 

 

21. It is not disputed that the revision petitioner has become old 

and having some ailment and he has unmarried sister and also to maintain 

himself out of his pension because he has already retired from service. 

 

22. However, there is clear admission on the part of the petitioner 

in respect of his income of Rs.25,000/- per month being a clerk during service. 

 
23. Considering the matter in entirety and keeping in mind the hike 

price index of the essential commodities in the market, I am of the considered 

opinion that the learned JMFC, First Class, Tezpur has over looked the change 

in circumstances lying in favour of the revision petitioner and as such the 

maintenance amount deserves interference and accordingly it is interfered and 

hold that an amount  of Rs.5,000/- per month would be fair amount of 

maintenance to the petitioner from the date of filing of the case under the 

change in circumstances  of both the parties. Accordingly it is ordered. 

 
24. Hence, this revision is allowed partly with the above 

modification in the maintenance amount. Revision stands allowed partly on 

contest without cost. 
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25. Let LCR be send back to the learned court below along with a 

copy of this judgment forthwith. 

 
26.       Interim order, if any, stands vacated. 

 

27. Parties are directed to appear before the learned court below 

on 20.03.2022.  

 
28. Judgment and order is pronounced in the open court. 

Judgment is prepared on separate sheets and tagged with the case record. 

 
29. Given under my hand and seal of this Court on this 08th day of 

March, 2022 at Sonitpur, Tezpur. 

 
 

Sri S.K. Ghosh, AJS,  

Additional Sessions Judge (FTC), 
Sonitpur, Tezpur. 

 


